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IM THE ARBITRATION BETWEENs

INLAND STEEL COMPANY
{Indiana Harbor, Indlana) ARBITRATION NO. #12 & 13

and

HEARING, MAY 4, 1949
UNITED STEELWORKERS OF AMERICA,

LOCAL 1010, CI0

gl Vs Wt N st Vg Sut Vsl gt

REFORT AMD DECISION OF ARDITRATOR

This Arbitration involves two issues which the parties, by mutual
sgresmaent, submitted to the undersigned for award. A hearing was held at
Indiana Harbar, Indiana, on May 4, 1945, at which all parties were re-
presented and fully heard. The Union was represented by Mr. Joseph B.
Jeneske, Internationsl Representative, Mr. W. Leonard, Grievance Committee-
man, Wr. X. Young, Chairman Grievance Committes, and Mr. H. H. Powell, local
Pregsident. The Compsny was represented by Mr. F. M. Gillies, General Super-
intendent, Mr. W. A. Blake, Industrial Relastions Department, Mr. W. J. Walsh,
Assistant Superintendent Tin Mill, and Mr. A. J. Castle, Superintendent Cold
Strip Mill, Mr. J. Greenbery, Wr. P. Gudas, . J. wiergecs snd Mr. L. Abram-
ovitch appesred in person and were present during the hesring.

Issue Number one - The job status of employees, J. GREM!RG, P. GUDAS, J.
WIERCACZ and R. HAMMOND as determined by the applicable contractual seniority
provisions.

Eacta - The persons invelved in this dispute are employed in the Black
Plate Division of the Tin Plate Department of the Company. In October 1942,
because of a tin shortage, the operations in the Tin Plate Department were re-
duced from three turns to one turn. The reduced operations resulted in the
demotions of the smployees lnvelved in this dispute as well as many others. In
deternining the identity of the persennel to be demoted the Company proceeded
upon the theery that jeb seniority (Article VII Section 10) was the controlling
type of seniority applicable te this situstion, and upen that basis, ordered
the various reductions in rank. The Union objected to that interpretation of
the seniority provisiens, coentended that depertment seniority, rather than job
senlority, should be considered, and claimed that twenty-two employees were
enployess were impreperly displaced. The parties were unable to resolve this
issue by asvailing themselves of the preliminary steps of the grievance pro-
cedurel and failing te sutually agree upon an impartial umspire, a joint request
was directed te the Matiomal War Labor Board for the sppeintment of an arb-
itrator "to rule on the interpretation of Article VII - Seniority.” On October
28, 1942 the Board appointed John Day Larkin as Special Mediation Representative.

The arbitration hearing was held on November 27, 1942, snd on December 21,
1942, the arbitrator issued s decision which defined the eseniority provisions as
specifying departmental seniority and net job seniority, statings "The arbi-
tratoxr is of the opinion that the worker has every reason to expect that once s
man has been promoted on the basis of his centinuous service in a dspartment and
the record shows that he has the ability and physical fitness to do the work, he




shall not be displaced by one who has entered the aservice of that department
at a later date than his entrance.”

The Union assumed thet the Larkin decision would previde the Company
with an adequate precedent for the replacement of the twenty-two {ndividuals
who had aillegedly been improperly demoted.

The Company, however, took the position that the Larkin decision merely
determined ene specific phase of the seniority provisions, and did not ad-
Judicate the entire senlority clauset that neither were the merits of the res-
pective claims of the individual employees included in the submission, nor
were they conesldered by the arbitrator, and that on the authority of the

“ability® to perform the work” factor “Article VII, Section 1) its previous
shifting of personnel was justifiable.

During the period from Janusry 2, 1943 to October 11, 1943, the parties
attempted to reach an agreement respecting the interpretation and application
of the Larkin decision, but failed to reselve their differences. A Commissioner
of the United States Conciliation Service conferred with the perties, the dis-
pute was not settled, and on November 9, 1943, the case wmas certified to the
National War Labor Board as Case 111-7897-D. Upen referral to the Sixth Re-
gional War Labor Board, the new Case Committes held a2 heering on March 26,

1943, to show cause why the arbitratien sawerd should not be put into effect.

Subsequent te the hearing, the New Case Committee referred the matter to
Dr. Larkin and on April 1, 1944, 2 meeting was held, attended by both parties
and Dr. Larkin and Mr. Samuel Edes, Directer of Disputes. At this meeting Dr.
Larkin advised the parties te selve the matter through the presentation of
specific grievances. On April 19, 1944, the Union filed written grievances on
behalf of the four employees {nvolved i{n this instant arbitration dispute.

The four grievances were not resolved and on Octobar 9, 1944, the Union
requested the Board te {ssue a Directive Ovder in Case 111-4897-D. The Board
appointed Mr. Theodore Brimm as its Hearing Officer, and on January 27, 1949,
¥Mr. Brimm lssued Ris report which stated in part as fellowss

"As mentioned before, grievances are still pending invelving the proper
classification of feur employees. The Company in each instance rsises
the question of ‘equel skill and ability.' Under such circumstances,
these mstters preperly should be submitted te arbitration in line with
Board policy of oxdering arbitration te settle s particular girievance
irvolving interpretation or spplication of the terms of a collective

bargaining agreement which has net deen settled in the preceding steps
of the grievence precedure.”

On March 12, 1943, the Board lesved its Directive Order specifying that
the unreselved grievances be submitted fer detarmination by final and dinding

arbitration. Pursusnt to this Oxder the parties stipulated that the under-
signed by appointed as Arbitreter herein.

During the resumption of full operatien in the Skin Mill in 1943, eighteen
of the twenty-twe persons, whese displacement the Union had initially resisted,
were reinstated to the jobs formerly held by them, and they withdrew their ob-

As a result of these expanding operstion, J. Weirgaca

jJections to the demotions.
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was on July 1, 1943, reinstated to his former job of flying shears inspector,
and Paul Gudas was on August 16, 1943, promoted to his former job of Skin %ill
Roller. On July 7, 1544, the Company conceded that the relative performance
of R. Hammond and one Herbert Tolman were substantially equsl, and on the basis
of unit senifority promoted R. Hammond to Reller, and demoted H. Tolman te
Catcher. 1As a consequence of this action, the Compeny reimbursed R. Hammond
with the appropriate wage differential between the respective jobs, such pay-

ment being made retroactive to April 19, 1944, the date of the filing of the
written grievance.

Pogition of the Unlon

1. That Dr. Larkin's interpretation of the seniority provisions support
the contention that the four individuals were irproperly demoted.

2. That each of these persons should be reimbursed for the difference

in wages during that period of time which elapsed between their demotions and
their reinstatement.

Pealtion of ihe Cospany

l. That the Larkin decision did not adjudge the merits of this dispute.

2« That the Cowpany's decision to demote these individusls was based

upon ite evalustion of the relative equality ef these persons with respect to
their ability to perform the work.

3. That {¢t is significant that of the hundreds of dislocations and job
changes occasioned by the reduction and subsequent expansion of forces in this
departaent, only these grievences remain unresolved.

4. That by falling to promptly appesl from the first denial of these
grisvances, the Union is barred from seeking further relief.

3. That the previous reinstatement of Gudas and ¥iergeacs is not in-

dicative of their ability te pexform thewsrk, but rether reflects & condition
resulting from a tight lshor market.

6. That any decisien tothe effect that its treatment of the seniority
rights of the employees in this departmsnt has been erronecus, will only pro-
aete confusion and unhappiness among large rumbers of workers, invite other
grievances, and deprive msnagement of its fundamental right to determine that

for the welfare of the Compeny and employees werking for 1it, it will at all
times have on its jobs the workers best suited tharefor.

Riscusalon.

The contractual provisions pertinent te the adjudication of this dispute
are the followings

Axtisle YII
dsalexity

Section 1. It is understood and agreed that in all cases of promotion

or incresse or decresse of forces the following factors should be
considered.
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(a) Length of continucus service.
(b) Ability to perform the work.
(c) Physical fitness.

It is further undsrstood and agreed that were factors (b) and (c) are rela-
tively equal, length of continuous service shall govern. For the evaluation of
(b) and (c) management shall be the judgej provided that this will not be used
for purposes of discrimination against any meaber of the Union. If objection
is raised to the Management's evaluation and where personnel records do not
establish a differential in relative abilities of two employees a reasonable

trial period of not less than thirty (30) days shall be allowed the employee
with the longest continous service record.

Personne] Records

Individual records of esch employee shall be meintained in the department
in which the smployee 1s active. These records will maintain an over-all
history ofthe individual's service ia that department and periodically a rating
of efficiency will be given each employee. These ratings have much influence
on the "Ability te perform the Work™ clause of this sectien.

VRNV PR ER SO0

The application of senlerity in promotions, increases or decresses
of force, shall be strictly on a departmental basis. Plant seniority shall apply
only on those subjects which pertain te all employees alike, namely, vacations,
reservice labor status, etc.

Remetico

When there is a decrease in force necessary, the following procedure
shall be in forces

(a) Emsployses having no seniority shall be laid
off. (Prebationary employees).

{(b) The hours of werk shall be reduced to twenty-
four (24) hours per week before anyone else is
latd off.

(¢) Should there be further decresses in force, employees
will be laid off acecexding to the seniority status as
defined in Section 1, in order to msintain the 24-heur
weok.

Should there be any dispute involving the application of these steps it shall be
subject t0 settlement through the normsl grievance procedure.

ioh Senlority

Section 10, In cases of demotion, smployees shall drop back in status of cccu-
pation in the same order that their promotions took place. Employees demoted be-




cause of lack of business or reduction of forces or other causes will be demoted

in the reverse order of promotional sequence provided their term of service in
this promotional line exceeds that of the subordinste employee whom he is to
displace.

Article YI
Adiustment of Grievances

7, Grievances not appealed from the decision rendered in
writing in any of the four steps specified herein within ten (10)
working days from the date of such decision shall be considered
settled on the basis of the decision last made and shall not be
eligible for further appesl.

The first question 1o be detsrmined i{s whether Article V1I, Section )
?nnts to Management the sole and exclusive preregative of evalusting factors,

b) ability to perform the work, and (c) physical fitness. Let us assume
that this section was worded as followss

"In all cases of promotion, transfer or of increase or decreese of forces,
the following factors shall be considered, and where facters (b) and (c) are

in the opinion of the Company, relatively equal, length of continuous service
shall govern.

(a) Length of continuous service.
() Ability to Perform the work.
(¢c) Physicdl fitness."

It appears clear that in this hypothetical illustration the relative equality
of the designated factors is conclusively decided by the

With a clause of this type it is apparent that the slightest difference in
training, education or ablility weuld be & sufficient basis for the Cospany to
predicate its opinion of the lack of relative equality. The words "relatively
equal” are broad in concept, and susceptible of unlimited construction. The
s0le criterion is whether, in the opinion of the Compeny, there is relative
equality among the eligible employess. The Union's right to challenge the
exercise of such opinion 1s limited only te a flagrent situation, and even
there a doubt may exist as to whether the right would be inherent.

It 1s reasonable to conclude that the same significance may be falr inference be
attached te Section 1 in the instant case? It is true that the paregraph to
Section 1 in the instant case? It {s true that the psragreph grants to Mana-
gement the right to judge the relative equality of facters (b) and (c) provided
that this prerogative is not made an instrumentality for discriminating against
any Union member. However, the abselute right to make such deteramination {s
further qualified by the requirement that, in those instances where the evalua-
tion of the Company is ceantested, a trial period of st least thirty days shall
be granted to the smployee with the longest continuous service record, where
the personnel records do not establish a diffezentisl in relative abilities.
These provisions appesr to provide a sound besis for differentialting the
seniority clsuse in this case from the example hereinbefore mentioned.




Accordingly, the undersigned interprets this section as follows:

l. That, the has the initial right and duty to determine whether
or not factors (b) and (c), when applied to comparable employees, are relatively
eGual. If in the judgment of the Company relative equality exists, then the
employee having the longest appropriate seniority credit shall be preferred.

2. That, if the Company decides that comparsble employees are not re-
latively equal, and no objection is made te such evaluation, the personnel

records shall be examined 0 ascertain whether they establish a differential
in relative abilities.

3. That, if the personnel records deo net establish such differential, then
a reasonable trial period of not less than thirty days shall be sllowed the
eaployes with the longest continous service record.

With respect to the type of seniority established by Article VII, it is
clear that the Larkin decision is contrelling. That decision interpreted the
Artigle to provide for Departmental Senlority and not Job Senierity, and,
therefore, must de accepted as a final reselution of the apparent conflict
between the provisions of Section 2 and Sectien 10 of Article VII.

Subsequent to the decision, the employees in the Black Plate Division of
the Tin Plate Department, decided that the application of the Larkin decision
required a precise definition of the word “"departmental.” In July, 1943, these
esployees voted on & choice between two types of seniority namely, Black Plate
Seniority (sexvice within the entire division) oz Unit Seniority (service on a
particular unit within the Divisien, such as Skin Mill, Washers, Shears, etc).
The majority of the employees veted in faver of Unit Seniority, and, since
July 19, 1943, Unit Seniority has been in eoffect. Such acceptance of "nit"
seniority as 2 clarification of "Departmental” seniority is important when

related to the time when the instant grievances may be said to have become
affective.

The Union has strenuously urged that these grievances should be considered
as having been pending since Octeber, 1942, at which time the demotions were
initially challenged. The testimeny at the hearing indicated that, at the time
of the reduction in operstions, the Union cemplained that the seniority pro-
visions were improperly applled, and, by reasen thereef, twenty-two persons were
adversely affected. There was no clear showing that the names of the men who
were thus involved were them presented te the Cempeny. The denisl of the Union's
claim precipitatad the Larkin arbitration. The sole issue then submitted to
arbitration wes the interpretation of Article VII. That this fssue did not
encompass the determination of the improper displacemsnt of particular ea-

ployees is clearly shown by the following excertps from the transcript of pro-
ceedings?

Bage 32

“Arbitrators You say there are a number of individual cases constantly
arising. Unless you take each one of these and mede a case separately,

how can we determine by a general interpretation, how can we settle
these things?




Mr. Lieberum: Conslder the individusl case until you do make an interpretation
of the rule you are going to apply te each individual. Whenever thet rule i{s
nade, the application to the individual case will be a simple matter between
the Company and the Union after the rule is established, *o¥

Page 34

3 The problem we are confronted with, I think Mr. Gillies will
agree, is the application of seniority within a department, shall it be based
upon a man's seniority, on the job he has already or shall it dbe based upon
the length of time a man has been in the department or in this sequence that

we have already agreed upon between the Union and the Company. That I believe
is the basis of the argument. *ees

Page 7]

t The enly thing that we srgue about here is whether the factor
a) I believe it is length of continuous service, shall be based on 3 job

basie continuous service, or a departmental continueus sexvice, a device with-
in a prowotional sequence.

Bage 02

1 The Unien stated that they are discussing, they went a contract
protection of the demtions whereas the Mansgement is trying to confuse the

issue in the record by saying the Union wents an advancement of particular
mene. That was not the discussion at all.”

The same conclusion was reached by Nearing Officer Brimm when he stated in his
Reports

"It was made equally clear at the hearing and from an exsmination of the
transcript of the preceedings before the Arbitratoer that in no instance

in such proceeding was a specific grievance presented in the name of an

individusl werker, but the questions of premetions, demotions and trans-
fers were discussed in general terms by groups and departments.”

The undersigned is of the opinien that there are seversl reasons why
the grievances in the instant case should be considered to have been filed
as of April 19, 1944, rather than at any earlier date. Article YI, Section
3, provides thet the grievance be reduced to writing if it is net adjusted
by the foremsen. 3ectien 7 states that unless the decision rendered in each
of the first four steps is sppealed within ten days, the grievance shall be
considered settled on the basis of the decision last made. To trest the
instant grievances as having been filed in October 1942, would violate both
of these sections since the grisvances were not reduced to writing until April
19, 1944, and sinee no appell was taken from Mr. Gilllies' denial in October,
1942, of the alleged improper demotions.

The sutmission of the {ssue involved in the Larkin decisien cannot be
construed as an appeal of the grievances which are the subject of this dispute.




The interpretation of the contrsct and the determination of whether
individual esployees are within the scope of that interpretation are two
distinct matterss and separate grievances covering ssch of these subjects
should have been filed. Those grisvances sould have been filed either be-
fore or immediately sfter the Larkin decision. It is reasonably clear that
the issue submitted to Dr. Larkin was in the nature of an exploratory mission,
undertaken by both parties in an effert to remove contractual ambiguities.
The particularization of the individual employees who were most vitally con-
corned with the outcome of that arbitration wes not considered to be of Llrme-
diate importance. It was contesplated that the individual cases would be taken
up after the seniority provisions had been construed.

That the situation wee susceptible to change is illustrated by the fact
that increased operations taking place shortly after the decision was rendered
resulted in eighteen of the twenty~twe aggrieved employees being replaced on
their former jobs. Those eighteen emplovees withdrew their objections to the de-
motiens. Accerdingly, the undersigned concludes that the effective filing date
of the grievances in this instant srbitration is April 19, 1944,

It must be conceded that, 1f the Unien's pesition on the issue was sus-
tained, the employses whe are involved in this case would bs entitled to re-
dress in the form of beck pay for the difference between their rates retro-
active to the date of the filing of the grievance. This principle has been a
well accepted practice st this plant, and is exsmplified by the case of R.
Hasmond who was reinstated te the position ef Reller on July 10, 1944 and
awarded back pay retrosctive to April 19, 1944, If, however, on the date of
filing the grievance, the employees were alreedy placed back on their jobs,
the objective of the grisvance has been achieved and ne retroactive pay is
then due.

Joe Wiergacz was replaced on his job of F. S. Inspector on July 1, 1943,
and Paul Gudas was prometed to Roller on rugust 16, 1943. Both of thess em-
ployees, therefore, were replaced on their jobs prier to the filing of the
written grievances, and the basis for any retrosctive awerd is theredy eli-
minated.

The foregoing ocbservations dispese of the grievence of HAMEOND, WIBRGACZ,
AMD GUDAS. The remaining ebjector, GREENBERG, must be separately considered
since he alene has thus far falled to secure the job from which he was demoted.

It will be remsmbered that sinece July 19, 1943, Unit Sealority has been in
effect througheut the Black Plate Divisien. S$Since it has alreedy been deter-
mined that the effective date of the filing of GREENBERG'S grievance was April
19, 1944, it is obvious that the measurement of the respective seniority standings
between Greenberg, and the twe empleyees, alleged to be jumior te him impoint of
service, nemely LEON BROWN and J. SCHREINER, must be made on the basis of INIT
Seniority. An examination of the seniority records discloses the followingt

I MILL DAIR IUT_RAIR

GREENBERG 9/33 s/36
a/3
12/3% /%




Thus, it is apparent, that although Greenberg’s seniority in the Tin Mmill
is greater than the other two employees, his NJT seniority is less than
Schreiner’s, but greater than Browm's. The Company's judgment that the re-
lative abilities of the two employees, GREENBERG and BROWN, are not equal is
challenged, and, therefore, it is necessary to determine whether the personnel
records establish a differential.

These personnel records are mede up of specific entries under the gensral
titles of "Reprimands,” Disciplines,” “Safety Warninge,” “Accidents” and
“Absences” and slso indicate the employees’ efficiency ratings. These ratinge
are graded consecutively frem 1 te 5, grade 9 being the top rank.

The Company pointed out that its judgment of an employee'’s ability is not
1imited solely to matters contained in the persennel record, but such factors
as tonnage, earnings and Qquality of work exert muchinfluence. The Company
maintained that such an attitude is proper, because these elements are more
truly indisative of an esployee's perfermence than are the personnel records
which desl primarily with conduct.

The undersigned s appreciative of the fact that the sppraisel of relative
abilities between two employees may require taking inte sccount many intangible
details. Howsver, in this case, the contract specifies that the differentisl in
relative abilities must be established by the persennsl recerds. This language
precludes the possibility of considering any source meterial other than the
personnel records.

The most significant item in the personnel record is the rating of effi-
clency. The contract statest “Thees ratings have much influence on the 'ability
to perform the work' clause of this section.”

This statement expresses the intention of the parties te have these rstings
reflect the proportienate worth of each esmployee's perfermance. For the purpose
of this dispute these ratings must be accepted in the form in which they existed

at the time of the filing of the grievance, and must be uninfluenced by verbal
modificatiens.

The mest recent officiency ratings of these two employees are the following:
GREENBERG 12/41 - 33 BROWI 11/41 - 4. Accerdingly, the pereennel records inthis
case dg evtablish 3 differential in relative abilities, and, therefore, the Com-
pany was not required to grant GREENBERG, ss the employee with the longest con-
tinuous service recerd, a trial perioed.

m - That qlm... J. mm. P. m, Je .m. and R, BAMMOND are
preperly clasesified in the respective jobs now held by each of them.

That the claim by esch of these empleyees for back pay is, in each case,
denied.

Iasve Nupher Two - Shall LOUIS ABRAMOVITCH be awerded back pay for the perioed
from March 16, 1944 to July 11, 1944.

Fagta - Louls Abramovitch, a Feeder in the Rolling Divisien of the Cold Strip Mill
has besn an employee of the Company since June, 1933. In August 1942,
the Cold Strip Department was undergoing a reduction in forces, and many
of the employees were either demeted, laid off or given leaves of absence.




- ¥hen 8 notice was posted on the Bulletin Board {nforming the employees that
operations would be reduced to one crew, Abramovitch becsme disturbed about
the posibility of his being unemployed and he lined up another job autside
of the plant. Abramovitch testified that he contracted Mr. C. R. Mcleod,

- the general foreman, and requested a leave of absencej that Mr. Ncleod acceded
to the request, gave him s sepsration slip, and teld him, "It 1e goed for six

months, two years or five years.' The Company denied that Abramovitch had
contacted Mcleod, and stated that he came te the Chief Clerk's office and re~
questéd a quit slip, which was given to him.

_ The Company introduced into evidence a copy of the separation slip which reads
as followst

JXLAND SIZRL COMPANY
Indians Harbor, Indiana 8/31/1942
_ Payasster: -

Please sattle with LOUIS ABRAMOV ITCM, Mumber 14113 in full to
4100 P .M, 8/77/42.

Chesk ressons for leaving.
- Lald off: At own regquest

aits

Discharged:

{Signed) A. J. Castle
— Superintendent.

On March 16, 1944, a2 grievance wmas filed requesting that Abramovitch who hed
not werked at the plant since August 1942, be reinstanted to his fermer jeb. In
processing the grievance through the centractual grievence procedure, the Depart-
ment Superintendent and the Superintendent of Industrial Relations decided that
— Abzamevitch had quit his job, and, thevefore, had ne reinstatemsent rights, but

that if he resumed his employnent he would do 920 28 a New employee. The case was
appealed to the General Superintendent (Mr. Gillies) whe reversed his subor-
dinates, and ruled that Abzamoviteh should be reinstated and given credit for his
- previous service. Pursuant te this ruling, Abramovitch was reinstated on July 11,
1944. At the time of his reinstatement, the Departmental Grievance Coamitteeman

‘ and the Departasntal Superintendent agreed that ne claim would be made for back
- . pPaYe.

. On October 11, 1944, the following grievance wme filed on behalf of Abramo-
— vitchs

A grievence was filed on March 16, 1944 teo reinstate the adbove employee.
He was not reinstated until July 11, 1944. We believe this date of senlority
- should be the date of original grievance, March 16, 1944,




Cn October 17, 1944 the following decision was rendered: ‘It {3 agreed
to change the seniority date of the above employee to March 16, 1944,

Subsequently, on January 23, 1945, a grievance was filed requesting that
Abramovitch receive back pay from March 16, 1944 to July 11, 1544.

During this period Abramovitch received periedic empleyment and alleged
that he earned the followings

Gorden Baking Company $191.13
Indisns Harbor Belt R.R
$ 291.13

This grievance, afterbeing processed through the prelisinary steps of the

grievance procedure, remained unresolved, and, by agreement of the parties,
was submitted to the undersigned for detsrmination/

Eealtion of the Unlon

l. That Abramoviteh should receive beck pay from March 16, 1944, to
July 11, 1944, because the delay in granting his grtmmo for reinstatement
is chargesble to the Company.

2 That the Company's decision te reinstate Abramovitch reflects the
merit of the grievance at the time of filing.

3. That had Abrsmovitch been reinstated, st or about the time the
grievance was filed, he would have been in the employ of the Company during
the period for which back pay is noew requested.

4. That it has been the pelicy at this plant to make the adjustments

on rates, found to be erronecus, retroactive to the date of filing of the
grievance.

Eesition ef the Cempany

l. That Louis Abramevitch voluntarily quit his esployment and theredby
terminated his previeus credited service.

2. That the General Superintendent ezred in reinstating Abramovitch with
credit for accumulated seniority.

3. That, at that time of Abramovitch's reinstatement, the Departmental
Grievance Committeemen waived any alleged claim for back pay.

Riasuasien
The contractusl provisiens pertinent te this issue are the fellowing:

Axticle YIX

Khen there is a decrease in force necessary, the following
precedure shall be in foxce’




(a) Employees having no senierity shall be laid off.
(Probaticnary employees).

(b) The hours of work shall be reduced te twenty-four
(24) hours per week before anyone else is lald off.

(¢) Should there be further decresses in force, employees
will be laid off according to the seniority status
as defined in Section 1, in oxrder to meintain the
24 hour week.

*o0s

Credited service shall mean an employee‘’s service
at the Company's plants since the date of his last hiring.

Continuous service shall mean the credited service period minus
any period of interruption exceeding ninety (90) days, excepting
absence with leave, or sickness or disability, proef of which
has been established with the Department of Industrial Relations.

Credited Sexvice shall be terminated as followss

(s) By discharge for cause

(b) Resignations

(c) Absence exceeding ninety(90) days when due to leave of absence.
(d) Absence exceeding two years dwe to industriasl depression.

The evidence is cenflicting with regard to the nature of Abramovitch's
separation from the Company in August 1942. The Unien contends that he re-
quested and received a leave of absence of indefinite duration. The Company
maintains that he voluntarily quit. The surrounding facts and circumstances
must be taken inte account in reeclving this conflict.

In the first place, the seperation slip states that he was "laid off at
own request.” It is very difficult to perceive any resl distinction between
"laid off at own request” and "it." To the undersigned both of these ex-
pressions appear to be alternative ways of ssying the ssme thing. If he was
laid off because of depressed business conditiens, the words “at own request"
would not have been inssrted.

On the other hand, there are seversl positive indications which negative
the assumption that a lesve of absence was granted te him. Article VII, Sec~
tion II, requires that an esployee, requesting a lesve of absence, mske appli-
cation in writing. MNo evidence was introduced te prove that this had been
done. Furthermore, the same section states that a leave of absence is limited
to 90 days, and if an additional leave is required, application must be made
for an extension. Again, there was no proof of such actien. Alse, it sppears
obvious that if the Cempany had considered that Abramovitch hed been granted a
leave of absence, he would net have been given a seperation slip, which by its
terms {s utilized only in cases of quits, lay-offe and discharges. An addit-
ionsl factor indicative of o "quit” is found in the incident wherein the Com-
pany and the Union agreed upen the grouping of separated employees in order to
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determine their reinstatement rights, and, without objection or comment from
the Union, sbramovitch's name wes included among the names of those employees
who had voluntarily quit. For these reasons the undersigned has concluded
that Abramovitch's separstion is more reasonably construed as a quit rather
than a laave of absence.

The same conclusion wes reached by the Department Superintendent and the
Superintendent of Industrial Relations in preocessing Abrsmovitch's grievance
seeking reinstatement. Mr. Gillies, however, reversed their decisions.

He stated that he rationalized such action on the theory that it wes pre-
ferable to permit employees, who had ressonable expectations either of being
laid off, or of being demoted to lower paid jobs, or of working a reduced work-
week, to be granted a leave of absence in order to secure full employment out-
side of the plant, even though such attitude smounted to a departure from the
litersl wording of the contract. Mr. Gillies also stated that befowe making
his decision he was assured that beck psy would not be claimed. If it can be
said that Abramovitch's reinstatement was achieved as 8 result of a gratuitious
act on the part of the Company, as distinguished from s right which was secured
te him by the terms of the contract, then it fellows that his reinstatement
should be effected upen those terms which the Cospany sought fit te apply.

Some importance must be attached te the uncontradicted testimony of the
Company that the Orievance Committeemen made a representation that bsck pay
weuld not be requested. Abramovitch's reply to this assertion is enlightening:

Iranacriot of Pressedings - Page 16 - Abzampvitchs That is the decision
of Castle and the grievance man. They made it without consulting me, and he
told me about it, the grievance man did, and I seid that didn‘t go that I wes
entitled to it. Castle asked the grievance men if it involved back pey and he
sald "no”, and Castle signed. The grievance men would not take it back. He
said he didn't ge bsck on his word.”

The grievances filed on Octoder 19, 1944, merely requested the Abramovitch's
seniority date should be Merch 16, 1944. Back pay was net mentioned.

If s request for back pay was considered to be the normal consequence of the
allowance of this grievance, s statement te that effect should have been inserted
so that the Cempany weuld have a fair oppertunity to evaluate the entire demand.

The fact that this element was not mentioned, strengthened the Company's
bellef that back pay was not imvolved. It is very likely that if a request for
back pay had been inserted in that grievance, the Company would have resisted its
sllowmance.

- That the claim of Louls Abremovitch for back pay for the period from
March 16, 1944 to July 11, 1944 is denied.

Respectfully submitted,

Harold M. Gilden, Arbitrator
June 7, 1943,
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